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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of f
)
WLLIAM B. AND JOAN H. THOVAS )

For Appellants: WIIliamB. and Joan H Thomas
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI| NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of WIlliam B. and
Joan H. Thomas agai nst a proposed assessnent of addi-
ti onal personal incone tax in the amount of $174.55 for
the year 1978.
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Appeal of WIliam B. and Joan H. Thomas

Appel l ants,. husband and wife, are both retired
U S Navy officers. During 1978 they resided in
California. On their California joint personal incone
tax return for that year, M. Thonas reported $20, 400
in Navy pension income and $2,414 in social security
I ncone. Ms. Thomas reported $16,828 in Navy pension
income. M. Thonmas was then 65 year:; old, and appel-
lants claimed a retirement inconme credit (also known as
the "credit for the elderly") by filing respondent's
form 540, Schedule RP, which provided a step-by-step
met hod of conputing the credit. Appellants assuned that
all the social security income paid to M. Thomas was
his separate property because his ac:tive Navy service
occurred entirely before appellants' marriage. so
appel lants' conputation attributed all of the social
security income to M. Thomas. As a result, appellants’
return claimed a retirement income credit of $375.

On the basis that the social security income
received by M. Thomas in 1978 was appellants conmunity
property,. respondent attributed one-half of the $2,414
i ncome to each spouse, and reconputed appellants' retire-
ment income credit, reducing it fromthe claimed $375 to
an all owed $200.40. Respondent issued a notice of pro- .
posed assessnent, which it later affirned. This appea

fol | oned.

The sole issue presented by the appeal is
whet her the 1978 social security paynents to M. Thonas
were his separate property or were conmunity property.

The status of property as separate or commu-
‘nitv is determned as of the time of the property's
acquisition. (Palen v. Palen, 28 Cal.App.2d 602 (1938).)
In California, The tTime of acquisition of PrOﬁerty has
been held to be the inception of the established right

to that certain property. (Sara R. Preston, 35 B. T. A
312 (1937); Edwn C. F. Knowles, 40 B.T.A. 861 (1939).)

Thus, noney representing earned conpensation
for services rendered before marriage, although received
after nmarriage, is not community propefHopnard Veit,
8 T.C. 809 (1947).) For exanple, appellants' Navy
pensions were their separate property because mlitary
pensions are paid as additional conpensation for orior
military services, which appellants performed before
they were marri ed.

But social security payments are not accrued
contract or property rights of the beneficiaries.
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Appeal of WIliam.B. .and. Joan H Thonas

Al t hough social security taxes are graduated according
to enployee earnings, social security payments are not
made as additional conpensation for recipient's earlier
| abors. Rat her, those benefits 'are public benefit
paynments made.in the pronotion of the general welfare.
(Flem ng v. Nestor, 363 U.S. 603 [4 L.Ed.2d 14351
(1960).) Congress has expressly reserved the right to
alter, anend or repeal any provision of the Socia
Security Act. (42 U S.C.A § 1304.) Thus, social
security paynents which may be distributed in the future
do not represent a recognition of rights that vested in
expectant individuals in earlier years. (In re Marriage

of N zenkoff, 65 Cal.App.3d 136 (1976).) The right tO
the 1978 social security paynents were not "acquired"

by M. Thomas before narriage. His right to those
paynments were "acquired" when those specific paynents
were authorized and nmade in 1978. So those paynents
were acquired after the marriage and were conmmunity
property. Accordingly, respondent's proposed assessnent
must be sust ai ned.
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Appeal of WIliam B. and Joan H. Thonas

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Wlliam 13. and Joan H. Thonas agai nst a
proposed assessnent of additional personal incone tax
in the amount of $1'74.55 for the year 1978, be and the
sanme i s hereby sustained.

Done at Sacranento, California, this 1st day
of February , 1982, by the State Board of Equali zati on,
with Board Members M. Bennett, M. Reilly, M. Dronenburg,
and Mr. Nevins present.

william M. Bennett ) } _, Chai rman
George R. Reilly . Menber
Ernest J. Dronenburg, Jr. , Menber
_Richard Nevins - -+ Menber
- - - - ..+ Menber
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